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("ALJ's Recommendations").'

Judge's recommendations regarding General Terms and Conditions, BFR, and Forecasting

After considering the Arizona Corporation Commission Staffs proposed findings of facts

and conclusions of law, Administrative Law Judge Rodda proposes resolutions to fifteen

disputed issues associated with the general terms and conditions provisions of Qwest's Statement

of Generally Available Terms ("SGAT") that the parties were not able to resolve during the

Workshop on General Terms and Conditions, BFR and Forecasting. Qwest appreciates the time

#1311568 vi - Exceptions to ALJ's Recommendations Re: Gen Terms
BFR and Forecasting

1 Administrative Law Judge Rodda's Recommendations Regarding General Terms and
Conditions, BFR, and Forecasting, In the Matter of US. West Communications, Inc. 's Compliance With
Section 27] of the Telecommunications Act of]996, ACC Docket No. T-00000A-97-0238 (June 5, 2002)
("ALJ's Recommendations").

Qwest Corporation ("Qwest") hereby submits its exceptions to the Administrative Law

EXCEPTION

QWEST'S EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE'S
RECOMMENDATIONS REGARDING GENERAL TERMS AND

CONDITIONS, BFR, AND FORECASTING
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and attention the ALJ has devoted to reviewing the comments and reports submitted by Staff and

the parties in this proceeding. Qwest agrees with all but one of the recommendations set forth in

the ALJ's Recommendations. In two instances, the ALJ recommends that Qwest develop new

language for the SGAT. Qwest does not dispute these two recommendations and has developed

new SGAT language according to the ALJ's instruction. Accordingly, Qwest requests that the

Commission endorse Qwest's new language, which is detailed below. With respect to the one

remaining disputed issue, Qwest respectfully requests that the Commission modify or reject the

ALJ's recommendations for the reasons articulated below.

EXCEPTIONS

I. DISPUTED ISSUE NO. 1: Should the Rates, Terms, and Conditions for New
Products Be Substantially the Same as the Rates, Terms, and Conditions for
Comparable Products and Services that Are Contained in the SGAT? (G-5,
SGAT Section 1.7 and AT&T Proposed Section 1.7.2).

Like Staff, the ALJ rejects the Section 1.7.2 proposed by AT&T finding that it is

unnecessary and would lengthen the process by which CLECs purchase new products and

services from Qwest. The ALJ, however, recommends that Qwest add language to the SGAT "to

indicate that it must file all changes to its SGAT, including new rates, rems and conditions, with

the Commission for approval and that until approved, the rates are interim and subj et to a true-

The ALJ specifically notes that Qwest's existing "true-up" language in Section 1.7.1.2

applies to instances where CLECs dispute Qwest's rates, terns and conditions for new product

and services. When CLECs agree with Qwest's proposed rates, terns and conditions, there is no

true-up if the Commission approves a different rate.3

The ALJ's recommendation to add new language should be rej ected because it is

unnecessary. Qwest rates, terms and conditions for new products and services are subject to

upu2

2 ALJ's Recommendations Para. 25 .

3 ALJ's Recommendations Para. 25.
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Commission review, approval, and modification. The Commission can order a "true-up" when,

having considered all the facts, the circumstances warrant. Indeed, the Commission, not the

SGAT, is in the best position to determine the appropriateness of a "true-up" because it has

comprehensive procedures to consider and set rates. Through its cost docket, the Commission

will determine the appropriate rates for Qwest's new products and services and should have

discretion to determine whether a rate should be "trued-up." The ALJ's proposal to include

additional "true-up" language in the SGAT would infringe upon this discretion of the

Commission because it would cause the SGAT to supplant the role of the Commission in

determining when a "true-up" is appropriate.

The ALJ's recommendation should also be rej ected because none of the parties dispute

Section 1.7.1.1 and no other commission has imposed the same "true-up" for Section 1.7.1.1.

Although the Commission is not required to adopt consensus language of the parties, Section

1.7 .1.1 has not been disputed among the parties and no party has suggested that the language the

ALJ proposes is necessary or appropriate. Furthermore, every other state commission to

consider Qwest's language for Section 1.7. 1 .1 has not found a "true-up" to be necessary or

appropriate.

Finally, the ALJ's recommendation should be rej ected because imposing a "true-up" when

the parties agree on the rates, terms and conditions of new products and services is contrary to

the overall structure and purpose of Section 1.7.1. Section 1.7.1.1 was designed to govern those

situations where the parties agree on Qwest's rates, terms and conditions for new products and

services. Because the parties agree, there is no need for a "true-up" as a "true-up" is neither

contemplated nor expected. If the parties desire to negotiate a different rate they can avail

themselves of Section 1.7.1.2 which includes a "true-up."

In sum, the SGAT already appropriately addresses in consensus language the issue of

interim rates and "true-up" preserving the Commission's discretion to set rates in its cost docket
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and determine whether a "true-up" is appropriate. Accordingly, Qwest respectfully requests that

the ALJ's recommendation be rejected.

QWEST'S PROPOSED LANGUAGE

11. DISPUTED ISSUE NUMBER 6: Should Qwest's Tariffs or Changes In
Regulations Automatically Amend the SGAT?

The ALJ agrees with Qwest's language in Section 2.1 and notes that Qwest's SGAT

"along with the CLECs' rights to participate in tariff proceeding protects CLECs from Qwest

making unilateral changes in terms of the agreement."4 The ALJ, however, recommends that

Qwest provide notice of its tariff filings to CLECs included in the CMP email distribution list.

While Qwest disagrees that the recommended modification is necessary or appropriate, Qwest

will incorporate conforming language to resolve the issue. Specifically, Qwest will modify

Section 2.1 as follows:

This Agreement includes this Agreement and all Exhibits appended hereto, each
of which is hereby incorporated by reference in this Agreement and made a part
hereof All references to Sections and Exhibits shall be deemed to be references
to Sections of, and Exhibits to, this Agreement unless the context shall otherwise
require. The headings and numbering of Sections and Exhibits used in this
Agreement are for convenience only and will not be construed to define or limit
any of the terms in this Agreement or affect the meaning and interpretation of this
Agreement. Unless the context shall otherwise require, any reference to any
statute, regulation, rule, Tariff, technical reference, technical publication, or any
publication of Telecommunications industry administrative or technical standards,
shall be deemed to be a reference to the most recent version or edition (including
any amendments, supplements, addenda, or successors) of that statute, regulation,
rule, Tariff, technical reference, technical publication, or any publication of
Telecommunications industry administrative or technical standards that is in
effect. Provided however, that nothing in this Section 2.1 shall be deemed or
considered to limit or amend the provisions of Section 2.2. In the event a change
in a law, rule, regulation or interpretation thereof would materially change this
Agreement, the terms of Section 2.2 shall prevail over the terms of this Section
2.1. In the case of any material change, any reference in this Agreement to such
law, rule, regulation or interpretation thereof will be to such law, rule, regulation

4 ALJ's Recommendation Para. 60.
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or interpretation thereof in effect immediately prior to such change until the
processes set forth in Section 2.2 are implemented. The existing configuration of
either Party's network may not be in compliance with the latest release of
technical references, technical publications, or publications of
Telecommunications industry administrative or technical standards. Qwest will
provide a notice to those CLECs included on the CMP email distribution list of all
Tariff filings on the date filed, which contains a description of the filing including
the section of the Tariffbei.ng_ amended or newly included, and a brief description
of the subject matter of the tariff as well as the effective date.

III. DISPUTED ISSUE NO. 10: Should AT&T's Proposed Restrictions on
Qwest's Sale of Exchanges in the Assignment Clause Be Adopted?

Like Staff; the ALJ rejects AT&T's proposed language regarding the sale of Qwest's

exchanges. The ALJ, however, finds that the interconnection agreement "should continue in

effect unless the CLEC and prospective purchaser are able to negotiate a new agreement of their

own and the Commission has approved that agreement."5 The ALJ recommends that Qwest draft

language for CLEC comment that specifically indicates that the interconnection agreement will

remain in effect until a successor agreement is approved by the Commission. Qwest respectfully

disagrees with the ALJ's findings and believes that the Multistate Facilitator's language, under

which the prospective purchaser is a successor to the interconnection agreement for 90 days, is

reasonable and appropriate. To resolve the issue, however, Qwest will make the changes

suggested by the ALJ and, by this filing, proposes for CLEC comments the following revisions

to Section 5.l2.2:

In the event that Qwest transfers to any unaffiliated party exchanges including
End User Customers that CLEC serves in whole or in part through facilities 01°
services provided by Qwest under this Agreement, the Transferee shall be deemed
a successor to Qwest's responsibilities hereunder for a period of ninety (90) Days
from notice to CLEC of such transfer or until such later time as the Commission
may direct pursuant to the CommissionS then applicable statutory authority to
impose such responsibilities either as a 'condition of We transfer or under such

5 ALJ's Recommendations Para. 86.

6 ALJ's Recommendations Para. 86.
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other state statutory authority as may give it such power. In the event of such a
proposed transfer, Qwest shall use its best efforts to facilitate discussions between
CLEC and the Transferee with respect to Transfercc's assumption of Qwcst's
obligations pursuant to the terms of this Agreement. In the event that Qwest
transfers to any unaffiliated party exchanges including End User Customers that
CLEC serves in whole or in part through facilities or services provided by Qwest
under this Agreement, the Transferee shall be deemed a successor to Qwest's
obligations and responsibilities relating to the exchanges acquired by Trans free
hereunder until such time as (1) CLEC and Transferee negotiate a new
interconnection agreement that, upon approval by the Commission, supersedes
and replaces this Agreement, or (2) the Agreement expires on its own terms.
CLEC agrees to work expeditiously and in good faith to negotiate a new
interconnection agreement with Transferee. Until a new interconnection
agreement between CLEC and Transferee becomes effective, CLEC agrees to
accept, without condition, the assignment to Transferee of Qwest's obligations and
responsibilities under this Agreement relating to the exchanges acquired by
Translbree. Nothing in this Agreement shall be construed to limit or abridge the
authority of the Commission, under its then applicable statutory authority, to
impose or withdraw any obligations or responsibilities on the Transferee that the
Commission deems appropriate as a condition of the transfer.

This change addresses CLECs concerns and satisfies the ALJ's recommendation.

Accordingly, Qwest requests that the Commission approve Qwest's language for 5.12.2.

CONCLUSION

Qwest accepts most of the ALJ's findings and will incorporate them in the Arizona

SGAT. With respect to the one finding with which Qwest disagrees, Qwest respectfully requests

the Commission adopt Qwest's proposed resolution.

/ / /

/ / /

/ / /

R
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RESPECTFULLY SUBMITTED this 14"' day of June, 2002.,

QWEST CORPORATION

By: ._ / r
Timothy Berg
Theresa Dwyer
FENNEMORE CRAIG, P.C.
3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012-2913
(602) 916-5421
(602)916-5999 (facsimile)

Mary Rose Hughes
Kelly A. Cameron
PERKINS COIE LLP
607 Fourteenth Street, N.W.
Suite 800
Washington, D.C. 20005-2011
(202) 434-1606
(202) 434- 1690 (facsimile)

Attorneys for Qwest Corporation

ORIGINAL +10 copies tiled this 14"* day of June, 2002:

Docket Control
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

COPY delivered this 1481 day of June, 2002 :

Maureen A. Scott
Legal Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007
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Ernest G. Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

Lyn Farmer, Chief Administrative Law Judge
Jane Rodder, Administrative Law Judge
Hearing Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington
Phoenix, AZ 85007

Caroline Butler
Legal Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

COPY mailed this 14'*' day of June, 2002 :

Eric S. Heath
SPRINT COMMUNICATIONS co.
100 Spear Street, Suite 930
San Francisco, CA 94105

Thomas Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85004

Joan S. Burke
OSBORN MALEDON, P.A.
2929 N. Central Ave., 21" Floor
PO Box 36379
Phoenix, AZ 85067-6379

Thomas F. Dixon
WORLDCOM, INC.
707 N. 17'h Street #3900
Denver, CO 80202
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Scott S. Wakefield
RUCO
2828 N. Central Ave., Ste. 1200
Phoenix, AZ 85004

Michael M. Grant
Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Michael Patten
ROSHKA, HEYMAN & DEWULF
400 E. Van Buren, Ste. 900
Phoenix, AZ 85004-3906

Bradley S. Carroll
COX COMMUNICATIONS
20402 North 29*1* Avenue
Phoenix, AZ 85027-3148

Daniel Waggener
DAVIS, WRIGHT & TREMAINE
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101

Traci Grundon
DAVIS, WRIGHT & TREMAINE
1300 S.W. Fifth Avenue
Portland, OR 97201

Richard S. Wolters
Maria Arias-Chapleau
AT&T Law Department
1875 Lawrence Street, #1575
Denver, CO 80202

Gregory Hoffman
AT&T
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243
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David Kaufman
E.SPIRE COMMUNICATIONS, INC.
343 W. Manhattan Street
Santa Fe, NM 87501

Diane Bacon, Legislative Director
coM1v1Un1cATIons WORKERS OF AMERICA
5818 N. 7th St., Ste. 206
Phoenix, AZ 85014-5811

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT 05401

W. Hagood Ballinger
5312 Trowbridge Drive
Dunwoody, GA 30338

Joyce Hundley
U.S. DEPARTMENT OF JUSTICE
Antitrust Division
1401 H StreetN.W. #8000
Washington, DC 20530

Andrew O. Isa
TELECOMMUNICATIONS RESELLERS ASSOC.
4312 92"d Avenue, NW
Gig Harbor, WA 98335

Raymond S. I-Ieyman
ROSHKA, HEYMAN & DEWULF
400 N. Van Buren, Ste. 800
Phoenix, AZ 85004-3906

Thomas L. Mum aw
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-0001

Charles Kallenbach
AMERICAN COMMUNICATIONS SVCS, INC.
131 National Business Parkway
Annapolis Junction, MD 20701
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Gena Doyscher
GLOBAL CROSSING SERVICES, INC.
1221 Nicollet Mall
Minneapolis, MN 55403-2420

Andrea Harris, Senior Manager
ALLEGIANCE TELECOM INC OF ARIZONA
2101 Webster, Ste. 1580
Oakland, CA 94612

Gary L. Lane, Esq.
6902 East 1st Street, Suite 201
Scottsdale, AZ 85251

Kevin Chapman
SBC TELECOM, INC.
300 Convent Street, Room 13-Q-40
San Antonio, TX 78205

M. Andrew Andrade
TESS COMMUNICATIONS, INC.
5261 S. Quebec Street, Ste. 150
Greenwood Village, CO 80111

Richard Sampson
Z-TEL COMMUNICATIONS, INC.
601 S. Harbour Island, Ste. 220
Tampa, FL 33602

Megan Dobemeck
COVAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard
Denver, CO 80230

Richard P. Kolb
Vice President of Regulatory Affairs
ONE POINT COMMUNICATIONS
Two Conway Park
150 Field Drive, Ste. 300
Lake Forest, IL 60045

Sr
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Janet Napolitano, Attorney General
OFFICE OF THE ATTORNEY GENERAL
1275 West Washington
Phoenix, AZ 85007

Steven J. Duffy
RIDGE & ISAACSON, P.C.
3101 North Central Ave., Ste. 1090
Phoenix, AZ 85012

Teresa Tan
WorldCom, Inc.
201 Spear Street, 9th Floor
San Francisco, CA 94105
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PHX/1305431.1/67817.150
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